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STATEMENT OF THE CASE.

This action was instituted by appellant, Ellen Reidy,

as administratrix of the estate of John Griffin, de-



ceased, hereinafter referred to as plaintiff against

appellees above named, hereinafter referred to as

defendants, to compel them to account for all gold

and other minerals mined under the terms of a

placer mining lease; and, for a decree cancelling the

lease and restoring plaintiff to the possession of the

demised premises.

A trial by a jury resulted in a verdict in favor of

plaintiff. The verdict, omitting its formal parts, is

as follows (R. 14) :

^'Verdict.

''We, the Jury, duly empaneled and sworn to

try the above-entitled cause, do, from the law and
the evidence therein, find in favor of the plain-

tiff and against the defendant on the issues joined

herein and that there is owing to the plaintiff

from the defendants the sum of $9375.00 plus

$300.00 withheld for royalty from mining opera-

tions during the years of 1936 and 1937, together

with interest thereon.

''Done at Fairbanks, Alaska, this 7th day of

October, 1939."

The trial Court, in rendering judgment upon the

verdict, only allowed interest on the sums of $9375.00

and $300.00, totalling $9675.00, from the date of the

judgment, to-wit: October 13, 1939. Plaintiff con-

tended that, in conformity with the verdict, and the

instructions of the Court, the judgment should in-

clude interest on $300.00 from October 4, 1936, at

the legal rate of 6% per anmmi; and, interest on

$9375.00 at the same rate, from the close of the min-



ing season of 1937, to-wit : October 1, 1937. The

refusal of the Court to allow this interest is the basis

of this appeal.

The plaintiff, by this af)peal, does not seek a re-

versal of the judi^inent, with a direction for a new

trial, but onlij asks timt this Court direct the trial

Court to correct the judcpnent so as to allow interest

in conformity ivith the verdict.

PLEADINGS.

Amended Complaint (R. 1-6).

Plaintiff's amended complaint, in substance, alleges:

(1) That on July 31, 1936, plaintiff, as administra-

trix of the estate of John Griffin, deceased, leased to

the defendants for a period of three years certain

placer mining claims described as the Minnie Bench,

the Yeager Bench, and the Gulch Fraction, situate on

Ganes Creek, a tributary of the Innoko River, in the

Innoko Recording Precinct of Alaska. That the lease

reserved to the lessoi* ;xs royalty 10% of the first

$25,000.00 in gross value of all gold, minerals and

precious metals mined; and 121^% of the gross value

of all gold, minerals and precious metals realized in

addition thereto. A copy of the lease is attached to

the amended complaint marked '^ Exhibit A" and made
a part thereof (R. 2, H-11).

(2) That defendants, inmiediately after the exe-

cution of the lease, entered into the actual possession

of the demised j)remises and began to mine the Min-

nie Bench by dredging. That during the mining
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season of 1936, the defendants mined gold of the

gross value of approximately $62,000.00, of which they

paid plaintiff as royalty $6,806.41, that being the full

amount reserved as royalty, save the sum of $300,00

wrongfully withheld (R. 2, 3).

(3) That defendants continued to mine the leased

premises during the mining season of 1937. That the

amount and value of the gold so mined is unknown to

plaintiff but exceeded in value the sum of $75,000.00.

That plaintiff was entitled to receive 12%% of the

gross value thereof as royalty, but the defendants

failed and refused to pay plaintiff any part thereof,

although demand therefor had been made (R. 3).

(4) That in the lease defendants were required to

notify plaintiff of all cleanups in time for her to be

present, but that defendants failed to do so and made

simdry cleanups without giving her notice and in her

absence (R. 4).

(5) That because of the foregoing acts, plaintiff on

July 15, 1937, notified the defendants in writing that

the lease was forfeited, and demanded that the de-

fendants surrender up possession to plaintiff, which

demand was refused (R. 4).

Prayer: (1) That defendants be compelled to ac-

count to plaintiff for all gold and minerals mined and

that plaintiff have judgment for the amount of roy-

alty found to be due; (2) for a decree cancelling the

lease and restoring possession of the demised premises

to plaintiff; (3) for all proper relief and costs and dis-

bursements (R. 5).



Second Amended Answer (R. 11).

Defendants' second amended answer denied each

and every allegation of plaintiff's amended complaint,

except the defendants admitted the exectitimi of the

lease and that '* Exhibit A", attached to the amended,

complaint, is a substantial copy thereof; and the de-

fendants also admitted tJiat in August, 1936, the de-

fendants commenced to miiie the Minnie Bench by

dredging and continued to do so during the open sea-

son of 1936 and in so doing mined out gold of the gross

value of $62,000.00, of which amount they paid plain-

tiff the sum of $6806.41.

JURISDICTION OF THE LOWER COURT AND
OF THIS COURT.

The District Court of Alaska is a Coui*t of general

jurisdiction (Sec. 1091, C. L. A., 1933, p. 273). This

Court has jurisdiction upon appeal to reverse or cor-

rect the judgments of the District Court of Alaska

(28 U. S. C. A., Sec. 225, Amended June 20, 1938).

SPECIFICATIONS OF ERROR.

(1) The Court erred in refusing to allow plaintiff

judgment for interest, as provided in the verdict made

and filed in the above entitled cause (Assignment of

Error 1, R. 20).

(2) Tlie Court erred in refusing to make and

enter a judgment in favor of the ]ilaintiff for the sum

of $9375.00, plus $300.00 withheld, for royalty for



mining operations during the years 1936 and 1937, to-

gether with interest thereon at the rate of 6% per

annum (Assignment of Error 2, R. 20).

(3) The Court erred in refusing to include in the

judgment made and entered in the above entitled cause

interest at the rate of 6% per annum on the sum of

$9375.00 from October 1, 1937, and interest on the sum

of $300.00 wrongfully withheld from October 1, 1936,

at the rate of 6% per annum, as provided in the ver-

dict made and entered in the above entitled cause

(Assignment of Error 3, R. 20).

ARGUMENT.

Defendants admit that in the year 1936, they with-

held from the royalty due plaintiff the sum of $406.00

(R. 104, 166). Their pretense for the withholding was,

that plaintiff was indebted to them in the sum of

$408.00, as itemized in a statement rendered plaintiff

by the Ganes Creek Dredging Company on October 4,

1936 (Plaintiff's ^'Exhibit B", R. 104). One of the

items mentioned in the statement is for assessment

work done on the Minnie Bench, the Yeager Bench

and the Gulch Fraction, for the year 1935, amounting

to the sum of $300.00. Plaintiff denied that she had

authorized or requested defendants to do the assess-

ment work or that they had done so (R. 106).

Upon this issue the trial Court instructed the jury

as follows (R. 31-32) :

"3. It is admitted by the parties that from the

mining operations of the defendants during the



year 193() ^old dust of the valiK^ of $3()().()(), wiiicli

was due and owin^- to the plaintiff as i-oyalty, was
retained by ihv, defendants, under the alleij^ation

that it was ovvin^ to tliem for assessment woik
alleged to liave been (h)ne by them on said Minnie
Bench, Guleh P^raction, and Yea^er Bench at the

instance and request of the j)laintiff and upon her

ae^reement to pay for the same.

^'If you believe that a preponderance of the

evidence in the case shows that the plaintiff au-

thorized the defendants to do assessment work
upon said claims, agreeing to pay for the same,

and, if you further believe that a preponderance

of the evidence shows the defendants did annual

labor upon said placer mining claims in the value

of $300.00, then you should find that there is noth-

ing due the plaintiff from the defendants from the

mining' operations of the defendants for the year

1936. If, however, the evidence as to any of the

above-mentioned allegations is equally divided or

preponderates in favor of the plaintiff, then yon

should find that the sum, of $300.00 is due the

plaintiff from the defendants from their mining

operations during the year 1936, together with in-

terest thereon at the rate of six per cent per

annum from the 4th day of October, 1936, and

such sums should be added to the sum, if any, you

find due plaintiff under instruction No. 2." (Ital-

ics supplied.)

Clearly, the verdict of the jury is in line with the

Court's instmctions, and the judgment, in conformity

with the verdict and said instruction, should have

allowed interest on the $300.00 from October 4, 1936.
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Section 1871, Compiled Laws of Alaska, 1933, p.

389, as amended by the Alaska Legislature in 1939

(Chap. 31, Session Laws of Alaska, 1939, p. 105), pro-

vides:

'' Section 1871. Legal rate of interest. The
rate of interest in the Territory of Alaska shall be

six per centum per annum, and no more, on all

moneys after the same become due ; on judgments
and decrees for the payment of money

;
provided

that judgments and decrees hereafter rendered

founded on contracts in writing providing for the

payment of interest until paid at a specified rate

exceeding six per centum per annum, and not ex-

ceeding ten per centum per annum, shall bear in-

terest at the rate specified in such contracts, pro-

vided that such interest rate is set forth in the

judgment or decree ; on money received to the use

of another and retained beyond a reasonable time

without the owner's consent expressed or implied,

or on money due upon the settlement of matured

accounts from the day the balance is ascertained

;

on money due or to become due where there is a

contract to pay interest and no rate specified.

But on contracts, after passage and approval of

this Act, interest at the rate of eight per centum

may be charged by express agreement of the par-

ties, and no more."

Where money or property belonging to another is

not paid or turned over to the person entitled to re-

ceive it at the time it should be paid or turned over,

interest is generally allowed for such wrongful with-

holding thereof, in which case it is allowed as the just

measure of damages for the violation of duty.

33 C. /. 203, Sec. 59.



INTEREST ON THE SUM OF $9375.00.

Upon the question of intei'est ui)on the amount of

royalty due ])laintiff for the year 1937, the Court in-

structed the jury as follows (R. 31)

:

*'2. If, under the preceding instruction, you
find that the ground mined by the defendants dur-

ing the year 1937 was a part of said leased prem-
ises, you should ascertain, by a prej)onderance of

the evidence, the value of the gold dust, and so

forth, mined and recovered from said leased

premises by the defendants during the year 1937,

and you should find in favor of the plaintiff for

12y2% of said value, together ivith interest there-

on at the rate of six per cent per annum from the

close of the mining season of 1937. * * *" (Italics

supplied.)

The verdict allowed interest on $9375.00 wrongfully

withheld in 1937. In so doing, the jury followed the

foregoing instruction of the Court. We submit that

the judgment, in conformity with the verdict, should

have awarded interest on said simi from the close of

the mining season of 1937, as directed in instruction

No. 2. The close of the mining season on Ganes Creek

is around October first annually (R. 198).
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JUDGMENT MUST CONFORM TO VEEDICT.

There is no principle of law more firmly established

than that the judgment must follow and conform to

the verdict.

Bennett v. Butterworth, 11 How. (U. S.) 669;

Ferkel v. Columbia etc., 192 Fed. 119

;

33 C. J. 1169, Sec. 106;

Black on Judgments (2 Ed.) 207, Sec. 142.

ERROR ASSIGNED APPEARS ON FACE OF RECORD AND
THEREFORE NO EXCEPTION NEED BE TAKEN.

The question whether the judgment is in conformity

with the verdict is a question of law, which appears

on the face of the record. Such questions muy he

assigned as ground for the correction or reversal of a

judgment, although no exception he taken.

Nalle V. Oyster, 230 U. S. 165, 176;

Denver v. Home Saving Bank, 236 U. S. 101,

103;

East St. Louis etc. v. Skinner Bros. Mfg. Co.,

249 Fed. 440, 442;

Chicago R. I. & P. By. Co. v. Barrett, 190 Fed.

118, 123.

The question whether the judgment conforms to the

verdict is deemed excepted to imder the Alaska Stat-

utes, without the exception being taken or stated or

entered in the journal.

Section 3636 (C. L. A. 1933, p. 728) provides:
a* * * "vVTien exceptions need not be taken or

allowed. * * * No exception need be taken or

allowed to any decision upon a matter of law when
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the same is entered in the journal or made wholly

ui)on matters in writing and on file in the court."

Section 3637 (C. L. A. 1933, p. 728) provides:

''Sec. 3637. What deemed excei)ted to. The
verdict of the jury, any order or decision, par-

tially or finally, determining the rights of the

parties, * * * are deemed excepted to without

the excei)tion being taken or stated or entered in

the journal."

We respectfully submit that the judgment appealed

from should be corrected so as to conform to the ver-

dict; that this Court should make an order directing

the lower Court to correct or amend the judgment

heretofore rendered by allowing interest on the sum

of $300.00 at the legal rate from October 4, 1936 ; and,

on the sum of $9375.00 at the legal rate, from the

close of the mining season of 1937, to-wit : October 1,

1937. If the Court should be of the opinion that the

verdict is indefinite as to the time the $300.00 was

withheld in 1936, and that the same is true as to the

$937e').00 withheld in 1937, and that said indefiniteness

is not aided by the instructions of the Court, then we

submit that interest should be allowed on the $300.00

from the close of the year 1936, and on the sum of

$9375.00 from the close of the year 1937.

Dated, San Francisco,

August 7, 1940.

Respectfully submitted,

J. Joseph Svllr^an,

John L. McGinn,

Attorneys for Appellant,

Ellen Reidy.




